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Treasury Issues Report on Banks Proposing 
Significant Dodd-Frank Act Changes in 
Response to Trump Executive Order on Core 
Principles of Financial Regulation 

Introduction 

Amid the flurry of executive orders kicking off the Trump administration was a February 3, 2017 order that 

laid out “core principles” for U.S. financial regulation (“Executive Order 13772” or the “Order”).1  The core 

principles are to: 

a. empower Americans to make independent financial decisions and informed choices in the 

marketplace, save for retirement, and build individual wealth; 

b. prevent taxpayer-funded bailouts; 

c. foster economic growth and vibrant financial markets through more rigorous regulatory impact 

analysis that addresses systemic risk and market failures, such as moral hazard and information 

asymmetry; 

d. enable American companies to be competitive with foreign firms in domestic and foreign markets; 

e. advance American interests in international financial regulatory negotiations and meetings; 

f. make regulation efficient, effective, and appropriately tailored; and 

g. restore public accountability within Federal financial regulatory agencies and rationalize the 

Federal financial regulatory framework.2 

Pursuant to the Order, the Treasury Secretary was tasked with preparing an initial report within 120 days 

and periodically thereafter on “the extent to which existing laws, treaties, regulations, guidance, reporting 

and recordkeeping requirements, and other [g]overnment policies promote the [c]ore [p]rinciples and what 

actions have been taken, and are currently being taken, to promote and support the [c]ore [p]rinciples.”3  

                                                      

1  Executive Order 13772, 82 Fed. Reg. 9965 (Feb. 3, 2017), https://www.gpo.gov/fdsys/pkg/FR-2017-02-

08/pdf/2017-02762.pdf. 

2  Id. 

3  Id. 
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Further, the Order requires the Treasury Secretary to consult with the heads of all member agencies of 

the Financial Stability Oversight Council (“FSOC”).4 

On June 12, 2017, the Treasury Department issued A Financial System that Creates Economic 

Opportunities:  Banks and Credit Unions, the first of a series of reports designed to meet the directive of 

the Order (this first report, the “Report”).5  The Report focuses on depository institutions of all sizes, types, 

and charters: banks, savings associations, and credit unions.  Further Treasury reports will discuss other 

segments of the U.S. financial services industry.  Most of the Report “evaluates the structure and 

effectiveness of portions of [the] Dodd-Frank [Act][6], relative to both its objectives and the nature of its 

implementation, which has unfolded for nearly seven years since enactment.”7 

The Report suggests that, seven years after the enactment of Dodd-Frank, reevaluation of its provisions 

is necessary.  The Report’s perspective in developing its recommendations was “guided by free-market 

principles and with an eye toward maximizing economic growth consistent with taxpayer protection.”  

Treasury believes that depository institutions face a substantial regulatory burden, and that the burden 

should therefore be carefully tailored to avoid one-size-fits-all regulation.  The Report also emphasizes 

avoiding future taxpayer-funded bailouts of financial institutions, one of the Order’s core principals, by 

means of two key policies:  (1) an effective mechanism to resolve large and complex financial 

institutions;8 and (2) avoiding regulation that fosters or protects institutions that are too big to fail, while 

preserving regulation promoting the safety and soundness of the financial system. 

On balance, however, the recommendations made by the Report do not fundamentally alter the U.S. 

financial regulatory structure as constituted since the Dodd-Frank Act.  Rather, a number of the proposals 

appear to be generally responsive to widely-held concerns about Dodd-Frank – in particular, the raising of 

thresholds for heightened regulatory standards – that could conceivably gather support from industry, 

regulators, and officials of both parties.  Taken as a whole, the Report constitutes recommendations for 

an overall blueprint for regulatory reform – primarily regulatory relief – seven years after the passage of 

various provisions of the Dodd-Frank Act. 

It is important to note that the Report, which is technically a report to President Trump pursuant to 

Executive Order 13772, consists of recommendations for Congress and a number of agencies, including 

the prudential regulatory agencies of the banking system.  The Report is not self-executing and does not 

change any laws or regulations on its own.  We expect to issue further bulletins as (and if) Congress or 

                                                      

4  The members of FSOC are:  the Treasury Secretary, the Chair of the Board of Governors of the Federal Reserve 

System, the Comptroller of the Currency, the Director of the Consumer Financial Protection Bureau, the Chair of 

the Securities and Exchange Commission, the Chair of the Federal Deposit Insurance Corporation, the Chair of 

the Commodity Futures Trading Commission, the Director of the Federal Housing Finance Agency, the Chair of 

the Federal Housing Finance Agency, the Chair of the National Credit Union Administration Board, and an 

independent member with insurance expertise.  See Dodd-Frank Act, infra note 6, § 111(b)(1), as codified at 12 

U.S.C. § 5321.  

5  Department of the Treasury, A Financial System that Creates Economic Opportunities: Banks and Credit Unions 

(June 2017), https://www.treasury.gov/press-center/press-releases/Documents/A%20Financial%20System.pdf. 

6  Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203, 124 Stat. 1376 (2010) 

(“Dodd-Frank” or the “Dodd-Frank Act”). 

7  Report at 32. 

8  See infra note 14 and accompanying text. 

https://www.treasury.gov/press-center/press-releases/Documents/A%20Financial%20System.pdf
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an agency takes up the recommendations by changing banking statutes or regulations in response to the 

Report. 

General Takeaways 

While the Report contains a number of specific recommendations, there are some general themes that 

emerge: 

 The Report recommends retaining the fundamental “architecture” of the Dodd-Frank Act, but 

proposes changes to 10 significant Dodd-Frank provisions; 

 The Report, however, would loosen a number of regulatory requirements with the goals of 

increasing market liquidity, access to credit, consumer choice, and, ultimately, faster economic 

growth; 

 With respect to economic growth, the Report is stronger on its arguments that (1) credit 

conditions are generally tight and (2) that economic growth since the financial crisis has been 

slower than in previous recovery phases of the business cycle, than it is on establishing a 

causal relationship between the two, admitting that “it is unclear whether slow loan growth 

has weakened the economic recovery”; 

 Focus on increased agency transparency (for example, through increased use of notice and 

comment procedures before agency action) and accountability (most notably, through proposing 

either the conversion of the CFPB director from being subject only to for-cause removal to being 

removable by the President at will, or the creation of a multi-member board or commission in 

place of the director); 

 A general push to raise thresholds (such as total consolidated assets) at which heightened 

regulatory requirements kick in; for example, raising the DFAST9 threshold from $10 billion to $50 

billion;10 

 With respect to implementing international banking standards, disapproval of imposing a higher 

standard on U.S. financial institutions than the corresponding international standard; for example, 

for capital ratios;11  

 Placing on hold for further review certain agency rules currently in the proposal stage; and 

 Regulatory restructuring; that is, in the background section of the Report, in discussing current 

regulatory structure, the report makes a recommendation for Congress to “take action to reduce 

fragmentation, overlap, and duplication in financial regulation” 

                                                      

9  DFAST is an annual company-run stress test required under Dodd-Frank. 

10  With respect to thresholds requiring amendments to a statute, the Report generally recommends raising a 

threshold without providing a target.  For example, it recommends that Congress should raise the $50 billion 

threshold for enhanced prudential standards under Section 165(d) of Dodd-Frank, but does not say to what level. 

11  The Report recommends U.S. regulators push for stronger global standards if stronger standards will be applied 

to U.S. financial institutions, both for U.S. competitiveness and for global financial stability. 
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 The Report suggests that one way for Congress to meet this goal would be to consolidate 

regulators with “similar missions” 

 Treasury makes no suggestions about which regulators should be consolidated12 

Overview of Major Recommendations 

The Report proposes changes to a number of specific provisions of the Dodd-Frank Act, including: 

1. Both the Volcker Rule’s covered fund and proprietary trading provisions: 

a. According to the Report, the Volcker Rule “requires substantial amendment” because it 

encourages “pro-cyclical behavior and reinforce[s] market volatility during periods of stress”; 

b. The report recommends substantial changes to the Volcker Rule, including a new exception for 

small financial institutions, and also including changes to both the proprietary trading and covered 

fund definitions intended to ease both activity restrictions and compliance costs; 

2. Resolution plan/living will requirements:  The Report recommends streamlining the resolution 

planning process through, among other things, a longer two-year filing cycle, a clearer guidance and 

assessment framework, removal of the FDIC from the resolution planning process (so that only the 

Federal Reserve reviews the plans), and increased asset thresholds for the requirement to file a plan; 

3. Stress testing requirements:  The Report recommends raising asset thresholds for, among other 

things, DFAST and CCAR tests and the liquidity coverage ratio, as well as streamlining stress testing 

by easing required assumptions, longer testing cycles, and subjecting capital testing review 

frameworks to notice and comment procedures; 

4. Capital and liquidity ratios:   

a. The Report recommends “adjustments” to the “calibration” of a number of required ratios, 

including the liquidity coverage ratio (“LCR”), and the supplementary leverage ratio and enhanced 

supplementary leverage ratio (“SLR” and “eSLR,” respectively); 

b. According to the report, implementation of the international net stable funding ratio (“NSFR”) 

standards should be delayed until U.S. regulators can reassess them; 

c. The Report also recommends reassessment of the U.S. G-SIB capital surcharge and mandatory 

minimum debt ratio under the Federal Reserve’s total loss absorbing capacity (“TLAC”) rule; 

5. Community bank regulatory relief:  The Report defines “community banks” as those with less than 

$10 billion in assets, and makes a number of recommendations for regulatory relief for community 

                                                      

12  Previous Treasury Departments in former administrations have made similar recommendations that have 

included combining specific regulators.  For example, in 2008, Treasury under Secretary Paulson recommended 

the creation of a new prudential federal regulator that would assume the roles of the OCC and OTS, as well as 

the merger of the SEC and CFTC.  See The Department of the Treasury Blueprint for a Modernized Financial 

Regulatory Structure 106-118, 143-145, 159-165 (Mar. 2008), https://www.treasury.gov/press-center/press-

releases/Documents/Blueprint.pdf.  The OTS was later merged into the OCC under the Dodd-Frank Act, but no 

significant changes were made to the structure or separateness of the SEC and CFTC.  See Dodd-Frank Act § 

312, as codified at 12 U.S.C. § 5412. 

https://www.treasury.gov/press-center/press-releases/Documents/Blueprint.pdf
https://www.treasury.gov/press-center/press-releases/Documents/Blueprint.pdf
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banks, as so-defined, including relief from DFAST, the Volcker Rule, and capital requirements such 

as the Collins Amendment and the Basel III risk-based capital rules; 

6. Expansion of FSOC authority: 

a. The Report recommends that FSOC be able to designate a “primary” regulator on “issues” where 

agency incentives and jurisdictions overlap or conflict; 

b. While the report does not explicitly say that these “issues” include circumstances where multiple 

agencies issue joint regulations, it is possible that a lead regulator designation from FSOC could 

have such an application; 

c. For instance, if the recommendation were implemented and FSOC were to designate the Federal 

Reserve as a primary regulator with respect to the Volcker Rule, the current five-agency process 

for issuing guidance could be streamlined; 

7. The Consumer Financial Protection Bureau (“CFPB”): 

a. Supervisory and enforcement activity:  The Report recommends supervisory authority of the 

CFPB be returned to the prudential federal and state banking regulators, and that enforcement 

activity be more clearly circumscribed by requiring regulation or guidance in a given area before 

enforcement is permitted; 

b. Rulemaking authority:  The Report recommends the CFPB issue rules or guidance to clarify the 

standard of “unfair, deceptive, or abusive acts and practices,” and that it review all regulations 

within its purview at least every ten years; 

c. Leadership structure:  The Report recommends either at-will removal of the director or the 

creation of a board or commission structure instead of a single director; 

8. Lessening of mortgage lending requirements:  The Report recommends the repeal of the risk 

retention rules as applied to residential mortgage securitizations and loosened standards for the 

CFPB to classify mortgages as “qualified mortgages” for purposes of the “ability to repay” rule; 

9. Clarification of leveraged lending guidelines;  

a. The Report recommends the reissuance of the 2013 leveraged lending guidance issued by the 

FDIC, the OCC, and the Federal Reserve for notice and comment; 

b. In particular, the report recommends clarifying the definition of leveraged lending, as well as 

making any penalties for noncompliance explicit; and 

c. Interestingly, the Report asserts that an unintended consequence of the leveraged lending 

guidance (and other items of regulation) has been a balloon effect with respect to the regulated 

activities; that is, activity constrained by regulators because of risk moves elsewhere; in the case 

of financial regulation, into the so-called shadow banking system; and 
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10. Capital-based regulatory relief:  Consistent with recent action by the House of Representatives,13 the 

Report endorses an “off-ramp” from much of the Dodd-Frank regulatory regime for institutions that 

maintain heightened capital standards; specifically, a 10% leverage ratio. 

What the Report Does Not Cover 

Notably, the Report offers no specific recommendations as to raising the SIFI threshold of $50 billion, a 

move supported by both the banking industry and major financial and bank regulators, other than that the 

limit be raised.14 

Because of two memoranda from President Trump to Secretary Mnuchin, calling for specific reviews of 

the Orderly Liquidation Authority15 and FSOC’s process for designating non-bank SIFIs, the Report does 

not evaluate either topic, but two future reports will specifically address these two issues.  The Report 

also says that it does not cover the topic of comprehensive housing reform, including the statuses of 

Fannie Mae and Freddie Mac, and does not specify whether or not a future report in the series will do 

so.16 

Also, future Treasury reports are planned that will address, separately: 

 Capital markets, including debt, equity, commodities and derivatives markets, and related 

operations, 

 Asset management and insurance, including retail and institutional products,  

 Non-bank financial institutions and fintech,17 and 

 Improvements to the Community Reinvestment Act.18 

We expect to issue further bulletins on these topics and industry subgroups, as Treasury releases 

additional reports under the Order. 

                                                      

13  See Financial CHOICE Act, H.R. 10, 115th Cong. (as passed by House, June 8, 2017). 

14  See Report at 124 (“The threshold in Section 165 of Dodd-Frank for enhanced prudential standards should be 

raised to be better tailored to the complexity of bank holding companies.”)  The report does not suggest a target 

threshold. 

15  See Dodd-Frank, Title II. 

16  Report at 4. 

17  Id. 

18  Id. at 9, 65. 
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Appendix:  List of Key Recommendations of the Report 

The Report makes extensive recommendation for review and change to current regulations (and, in some 

cases, statutes).  Some of the key recommendations made by Treasury are: 

 Regulatory structure:  

 Permit FSOC to designate a lead regulator on issues where agencies’ jurisdictions overlap 

 Move the Office of Financial Research under Treasury and into Treasury appropriations 

 Interagency coordination on cybersecurity regulation 

 “Consolidating regulators with similar missions” 

 Capital and liquidity: 

 Raise thresholds for regulatory requirements, including CCAR (capital stress testing), the 

liquidity coverage ratio rule, enhanced prudential standards, and single-counterparty credit 

limit 

 Other changes to stress testing: 

 Less conservative assumptions 

 Longer cycle between tests 

 Subjecting review framework to notice and comment 

 Off-ramp for many Dodd-Frank requirements for well-capitalized banks (as measured by a 

10% non-risk-weighted leverage ratio)19 

 Adjustments to the calculation of the supplementary leverage ratio to allow for certain asset 

classes to be deducted from leverage exposure 

 Similarly, for liquidity requirements, allowing more classes of assets to count as high-

quality liquid assets 

 Community financial institutions: 

 Exempt community banks (those with less than $10 billion in total assets) from Basel III risk 

based capital standards 

 Clarify definition of high volatility commercial real estate loans to avoid higher risk weights 

when not justified 

                                                      

19  This recommendation is consistent with the Financial CHOICE Act, H.R. 10, 115th Cong. (as passed by House, 

June 8, 2017).  Notably, the Report expresses the risk that “[a] capital regime that is exclusively dependent upon 

a leverage ratio, or that makes it a primary binding capital constraint, could have the unintended outcome of 

encouraging risk-taking by banking organizations.”  Report at 51 (internal footnotes omitted). 
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 Raise the threshold for applicability of the Federal Reserve’s policy statement on small bank 

holding companies (“BHCs”), allowing more small BHCs to operate with larger amounts of 

debt to facilitate financing acquisitions of small BHCs 

 Review capital and stress-testing requirements for credit unions along with increased 

thresholds 

 Encourage more de novo bank charters 

 Reduce the length and complexity of reporting, including call reports 

 Increase the thresholds under which institutions qualify for extended examination cycles 

 “Improving the regulatory engagement model”: 

 Reduce number of requirements for members of boards of financial institutions and reduce 

overlapping duties with management 

 Subject financial agencies to full cost-benefit analysis requirements for any new regulation20 

 Interagency assessment of the volume and nature of regulatory actions such as matters 

requiring attention (“MRAs”), matters requiring immediate attention (“MRIAs”), and consent 

orders (“COs”) 

 Living wills (resolution plans): 

 Raise the threshold over which a BHC or IHC is required to file a resolution plan 

 Move to a two-year filing cycle 

 Require clear and specific guidance and assessment frameworks, subject to notice and 

comment 

 Minimize features of guidance that act as capital or liquidity requirements, and make any 

such guidance that remains subject to notice and comment 

 Remove the FDIC from the resolution planning process 

 Foreign banking organizations: 

 Apply enhanced prudential standards and resolution plan requirements to IHCs of FBOs on 

the basis of their U.S. risk profiles, rather than their global assets 

 Raise thresholds for CCAR and other requirements 

 Consider foreign parent capital and liquidity resources in imposing TLAC and long-term debt 

requirements on IHCs of foreign global systemically important banks. 

                                                      

20  Executive Order 12866, 58 Fed. Reg. 51735 (Oct. 4, 1993). 
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 The Volcker Rule: 

 New proposed exemptions: 

 Small banks (below $10 billion in total consolidated assets) 

 Banks with few trading assets (below $1 billion in trading assets and trading assets below 

10% of all assets)21 

 Off-ramp from many Dodd-Frank requirements, including the Volcker Rule, for well-

capitalized banks of any size 

 Proprietary trading provisions: 

 Remove the rebuttable presumption that holding a financial instrument for less than 60 

days constitutes prop trading, or remove the “purpose test” component of the prop trading 

definition entirely 

 Allow banking entities more leeway in calculating reasonably expected near-term 

demand (“RENTD”), or provide a RENTD opt-out 

 Simplify compliance with risk-mitigating hedging provisions by eliminating ongoing 

calibration and documentation requirements 

 Covered fund provisions: 

 Define “covered fund” more narrowly to include only hedge funds and private equity funds 

instead of all funds that rely on 3(c)(1) and 3(c)(7), to avoid registration under the 1940 

Act22 

 Take the “Super” out of Super 23A:  Allow for covered transactions between banking 

entities and sponsored covered funds, within the limits of Regulation W 

 Extend the permitted seeding period from one year to three years 

 Create a new exemption from the banking entity definition for foreign funds that are 

controlled for Bank Holding Company Act purposes by a foreign bank or a foreign affiliate 

of a U.S. bank 

 Raise the threshold for the enhanced compliance program requirements from $10 billion to 

$50 billion 

 The CFPB: 

 As noted above, make the director subject to at-will removal by the President, or, 

alternatively, shift to an independent board structure 

                                                      

21  This exemption would, in Treasury’s formulation, exempt banks from the proprietary trading provisions, but not 

the covered fund provisions, of the Volcker Rule. 

22  The Report suggests a “simple” definition of “covered fund,” but does not recommend any particular definition.   
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 Clarify and limit authority to take enforcement actions, especially with respect to abusive acts 

and practices 

 Relatedly, require the CFPB to issue rules or guidance in an area before beginning 

enforcement actions 

 Issue regulations interpreting the unfair, deceptive, or abusive acts and practices 

standard 

 Make no-action letters easier to obtain 

 Bring enforcement actions in court instead of presenting them internally before administrative 

law judges 

 Require the review of all regulations under the CFPB’s purview every 10 years 

 Restrict public access to the CFPB’s consumer complaint database 

 Repeal the CFPB’s supervisory authority, returning it to prudential federal or state regulators, 

as applicable 

 Residential mortgage lending: 

 Loosen standards for CFPB to consider a loan a “qualified mortgage” such that the lender 

qualifies for a safe harbor under the CFPB’s “ability to repay” rule 

 Clarify requirements for disclosures to home mortgage borrowers 

 Loosen mortgage loan originator compensation rules 

 Repeal the residential mortgage risk retention requirement, or, alternatively, revise it so that 

one agency is responsible for interpretation 

 Support private label securitization, including by, among other things, providing additional 

investor protections, limiting assignee liability with respect to the loan origination process, and 

reviewing risk-weighting of securitizations for capital and stress testing purposes 

 Leveraged lending: Reissue the 2013 leveraged lending guidance for public comment, then issue 

refined guidance with a less ambiguous definition of leveraged loans, clear supervisory 

standards, and robust underwriting metrics 

 Small business lending:23 

 Reduce stringency of concentration limit guidance with respect to commercial real estate 

 Repeal the small business loan data collection requirement of Dodd-Frank § 1031 

* * * 

                                                      

23  The Report suggests that other recommendations applicable to community banks would boost small business 

lending because community banks conduct a disproportionate amount of small business lending.  Report at 107. 
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